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1.1 Effect of Prior Interests

1.11 Generally'

Licensee's protest alleging that there was no unappropriated water due to. illegal
diversions not considered sufficient to bar approval of an application on same
stream but rather tends to show the existence of unappropriated water, it being
the responsibility of protestant to defend his rights under- 1icense --D 715,

A 13845, Myers.

Application approved where the proposed project controlled the winter runoff
from only approximately seven percent of the watershed available to protestants.
When water is availeble at applicant's proposed point of diversion, there is
sufficient water from the remsining watershed to supply the needs of the pro-
testants.--D 1212, A 20906, Barboni, Unnamed Stream, Marin Co,

Board has no jurisdiction to validate riparian rights, pre-191h appropriative

rights or rights by grant, prescription or by issuing a permit covering past use
under any such claimed rights.--D 1324, A 22782, Cuesta La Honda Guild, Woodhams
Creek, San Mateo Co., 1/9/69. . »

No unappropriated water available where a city in the éxercise of its public
right already uses all the water and wmust purchase from other sources.--D 1349,
A 23119, Boardman and Beck, Boulder Creek, San Dlego Co., 11/6/69 :

Applicant's contention that his project would be ecologically beneficial did not
change the fact that there was no unappropriated water available to carry it out.--
D 1367, A 23312, Dodd, North Fork Cosumnes River, El Dorado Co., 2/18/71.

Outflows necessary to supply the quality of water, fish, wildlife and vested
rights require, to the extent such outflows conform to constitutional mandate,
constitute a prior demand on the supply which is not available for appropriation.--
D 1379, A 5625 and 38 others, U. S. Buresu of Reclamation and California Department
of Water Resources, Sacramento-San Joaguin Delta Water Supply, 7/28/71, as clari-
fied and corrected 9/16/71 and 10/13/71.




1.12 Prior Appropriation, Reservations, Allocations

Protest by county board of supervisors that action be withheld on appliecation

to appropriate from American River until definite plane are formulated for the
development of the ares considered not sufficient to bar application, particularly
in view of prior state filings covering 1,200,000 afa which were filed under
provisions of the Water Code providing for reservations of supplies of water
commensurate with planned future development and utilization of water resources.--
D 645, A 9142, North Fork Ditch Co. - ' ‘

In the face of insufficient information as to the requirements of holders of
vested rights, a special term was included in the permits requiring the Bureau

at Board's request to meke measurements and furnish records to the Board .of
quantities that have been put to beneficial use under the permits and to take
necessary measures to insure satisfaction of vested rights in view of insufficient
information as to requirements of vested rights on the Sacramento River and
Delta.--D 990, A 5625, U. 8. Bureau of Reclamation. :

A specific quantity of water (not to exceed 90,000 afa in a three~year period)
was reserved to county of origin for future development.--D 1114, A 11792, etc.,
Calaveras and Tuclumne County Water Districts, Stanislaus River, Calaveras and
Tuolumne Cos. : :

Applications to appropriate from the Kern River and various distributaries. _
denied upon finding of no water surplus to uses under long established rights.
This conclusion was supported by the fact of declining ground water within
the service areas, and agencies within the area have entered into or are .
negotiating contracts to purchase water from the Bureau and proposed state
facilities.--D 1196, A 94l6, ete., Buena Vista Water Storage District, et al,
Kern River, Kern Co. o : o :

lteld not to be in public interest to give unqualified approval to storage
application on tributery to Lake Tahoe which was for exclusively recreational
-use. Permit term provides that domestic or municipal purposes will be pricr to
use thereunder, the clause becoming operative when California's allotment under
California-Nevada Compact is exhausted.--D 1200, A 19965, Tahoe Paradise, TInc.,
Upper Truckee River, E1 Dorado Co. ' ' o

Water in Upper Putah Creek watershed deemed unappropriated to the extent 33,000’
afa reservation provided by Decision D:869 is not depleted. Board established

- tentative criteria to determine depletion pending further information as to
upper uses.--D 1218, A 20772, etc., Stinson, et al, various tributaries, Putah
Creek, Leke and Napa Cos. See also D 1131, A 1993k4; D 1183, A 20060.

Application denied where all the available water in the sources was covgred_by
& license held by the applicant.--D 1246, A 21787, Gutierrez, Unnamed Spring,
‘San Bernardino Co.

Application for domestic use denied where entire supply of source subjéct'tc' _
prior appropriation for part of each year.--D 1329, A 22577, Beers, Unnamed Spring
and Stream, Butte Co., 2/7/69. See also D 1130, A 18932,




Proposed Cellfornla-mevade Compact allocates 10,000 afa of unepproprlated water
to California for use within the Pruckee River 3331n --D 1342, A 22822, A 22823,
Trimont Water Co., West Martis Creek, Sawmill Flat Spr1ngs and Unnamed Stream,
Placer Co., 6/19/69

All permits issued - ‘subject to veeted rights, which obllges perm;ttees to cease
diverting in inverse order of their priorities when the source flow decreases
to a rate sufficient only to satisfy prior rights.--D 1344, A 22039, Newhall,
A 22061, Paradise, A 22321, Gorrill, A 22333, Johnson -and Foraker, A 22534,
Patrick, A 22564, Camenzind, A 22653, Skinner, Butte Creek, Little Butte Creek
_and Clear Creek and trlbutarles, Butte, etc., Cos., 9/18/69

Permlttee put .on notice that- water reservations above MOnt1cello Dam pursuant to
- Decision D 869 may in some years not ‘allow him to dlvert --D 1363, A 23085,
,Tmegel, Mine Tunnel, Napa Co., 9/3/70 = :

Quent1t1es of weter to ve dlverted or red1verted under permlts, to the extent
such quantities are to be applled to beneficial use ‘without the watershed

© tributary to Folsom. and Auburn Reservoirs, - subjected to reduction by future -
approprlation for reasonable beneficisl use within the watershed ~=D 13)6

A 18721, ete., U. S. Bureau of’ Reclametlon, North - Fork Amerlcan Rlver, etc.,
Placer Co., /5/70 ‘as. amended 12/17/70.- . |

Although watershed protectlon cons1deratlons may not be appl1cable in'a partlculer
case, the Board may nevertheless condition permits in the public interest to

- reserve water for future development within the watershed above permittee. Houever,

where the downstream. supply would be impaired and the reservation of little or
no value; it will not do so.--D 1365, A 1871h U.- 8. Bureau of Reclamat1on, a
Chowchilla River, Madera Co.; 11/19/70 .

Approprietlone under permit subgect to future upstream eppropriations of water
for stockwatéring and recreationsl purposes, provided that reservoirs for such
'purposes are smaller then specified size and are kept free of phreatophytes,--
©D.1365, A 1871h U. S. Bureau of- Recl&m&tlon, Chowchilla River, Madera Co.,
*11/19/70 :

_ Effect of Water Code §§ 12201 to 12204 is to give first priority to satisfying

.81l needs for water in the belte and relegate to second priority all exports

for any purpose. Questions regarding the applicebility of Watershed Protectlon
Laws to portions of the Delta were not considered proper issues, as the Board found
that any area illegally deprived of watershed protection benefits has a legal
remedy in court.--D 1379, A 5625 and 38 others, U. §. Bureau of Reclamation and -
California DWR, Sacramento-San Joaguin Delte Water Supply, 7/28/71, as. clarified
and corrected 9/15/71 and.lO/lB/?l







1.13 Pre-1914 Rights
1.13.1 Generally

Protestant's alleged prior 191k right to appropriate water by direct diversion
could not give protestant the right to store, as a direct diversion right can
be converted to a storage right only to the extent that there is no change in
‘rate of diversion from the stream or in the period of the year during which
the water ig diverted.--D 940, A 16849, Baker. ' R

Evfdnnca showed Lhat pructﬁcully dll of the water ffum source. was benéricial;y
used by protestant under his proven prior 191k right, therefore application
denied.-~D 964, A 16403, Mogle. S, ’

‘Protestant's claimed pre-191l4 appropriative rights acquired through Civil Code
‘procedure were not recognized when it. appeared that the construction of. the

- diversion works was not commenced within 60 days after the posting of notice as.

~ required by Section. 116 of the Code.--D 1046, A 17179, etc., Mills Ranch, et al,
Wagon Creek, Siskiyou Co. . ' ; ‘ Co oo '

It is for the courts to determine whether an injury takes plsce when the holder

. of a pre-191k appropriative right changes his point.of diversion or place of

- use. No such jurisdiction over pre-1914 appropriative rights is given to the
Board.--D 1290, A 353, ete., Fresno Irrigation District, et al; Kings River, etc.,
© Fresno, ete., Counties. T S : R

validity of claimed right dating back to 189k unaffected by failure to comply with
‘statutory requirements in several particulars, as water right under such claim
depends upon what water was actuslly diverted and put to beneficiel use.--D 1387,
A 23441, Flack, Collins Creek, Siskiyou Co., 1/6/72. L \ -




l.i3.2 Water Commission Act Section 12 Filings

Section 12 of the Water Commission Aet, Stat. 1913, Ch. 586, provided a means
whereby appropriators claiming rights initiated prior to December 19, 1914, the
effective date of the Act, but incomplete by that date, could be given a .
Certificate of Diligence setting a schedule of completion for the appropriation,
that is, for placing the water claimed to full reasonable and beneficial use.
The only question which could be considered by the Water Commission or the
Division of Water Resources was that of reasonable diligence in carrying out
the work necessary to place the water to such use. No obiligation to inspect
applications pursuant to Section 12 devolved upon the Division. . The completion
schedule could be extended upon a showing of good cause. Adeguate legal notice
and recording thereof were required before the Division would take any action
regarding extensions. Failure to file an application for a Certificate did not
operate to the detriment of the claimed right. Any denial of extensions of time
by the Division was not considered s cancellation of the application or a’
conclusion by the Division that the right had been forfeited. It merely indicated
that in the Division's Judgment, further time should not be allowed within which
to complete the appropriation, and that the amount of such appropriation should
not be inereased beyond the amount which had been beneficially used prior to
the denial. The Division was vested with no right to inspect works. This could
. be undertaken with the claimant's permission only, for informational purposes,
€.g., to determine the amount of flow remaining after the claimant's appropristion.
When the Water Code was enacted in 1943, the legislature apparently considered
that approximately 30 years was sufficient time to complete all of the Section 12
rights, and consequently, no further provisions for the mgtter were made,




1.14 Riparian Rights

Anficipated futﬁre'uée of water by a ripari&n held an ihSufficient bar“to the
approval of an application by another party to eppropriate and use water meanwhile
from the same source.--D 712, A l3613,-Ameri¢an River Pine Co, - =

Protests based on alleged riparian rights held to be without merit-as the waters
- in question originated outside the watershed of the protestants’ lands.--D 750,
- A 13557, Potter Valley, I.D. B o : N '

Flow from én:abandoned.mine tunnel considered artifipial fldw'to_wﬁichfriﬁarian
‘right would not attach.--D 754, A 13050, Rubins. “See also D 938; A 18073,

-Boérd?s predeéeésof-found allnﬁater”in proposed source being used beheficially _
under riparian right held by protestant arising from constnuctionrof.a\reservation
~in & deed.--D 795, A 15408, Richart. . BRI

.Application‘deniéd to'appfoPriateﬁfrom'a spring when the_ownérS'of a_ﬁinihg

- claim within which the spring was located were entitled to use all available
water under the riparian-doctrine.-—D.Soag-A 15239, Wann., = o .

' Appiicant'atﬁempted'to-appropriate.water from a -spring that-flowedfthroﬁgh the
property of the protestant who ‘erroneously claimed & pre-1914 appropriative
right. A& riparian right of the protestant upheld'andrapplication denied when it

. was shown that the protestant had used the entire supply. - "When the yield of a -

source. is being used in its ‘entirety, beneficially, by a riparian owner and cannot
be otherwise intercepted or diverted without detriment to said owner, no portion

- of that yield may‘be,considered_subject'to_apprdpriation}"--D‘SBk, A 15850,
Dougherty. o . _ o ' ‘ ' s R

' A riparian use, which is prospective only, cannot be urged as & basis for the
denial of an application.--D 863, A 16183, Pompio Ranch. T

._A_prospective_future use under claim of a riparian right was not a bar to approval
.. of an application to. appropriate such water as may be available in the meantime.--
D 880, A 17198, San Mateo Co.

A ripafian owner who had not been using the water applied for could not prevent
the granting of a permit to appropriate on the basis of any "latent" riparian
right.--D 890, A 16154, PGaE. - :

"Duty of water under prior éermits used to determine needs of riparians in deter-
mining.unavailability_of unsappropriated water.--D ok8, A 17960, Pereirs.

Protegtant cdulﬂ not éssert a right to store water in a reservoir from_the wet
- season to the dry season &s part of his riparian right.--D 985, A 18537, Maliby
lakeside Mutual Water Co.

~ Prospective riparian use is not a bar to approval of a present application to

' appropriate water. However, Board directed applicant's attention to possible
assertion of a prior riparian right in order that he might consider amount of ..
water available for a project pursuant to a bermit to be issued.~-D 1120, A 19897,
Wilson, Unnamed Stream, Mono Co. S




Term in decision disclaiming any implication that it would affect applicant's
claimed riparian rights.-~D 1163, A 20712, Miller, Neds Gulch, Calaveras Co.

" Protestant property held not to have lost its riparian rights through severance
by a predecessor's grant of an intervening parcel for road purpcses,--[D 1176,
A P066Y4, Bryson, Newberry Creek, Monterey Co.

Competing applications to appropriate water from a reservoir formed by old mining
operations denied where it was found that there was no water in excess of

quantities necessary to satisfy the applicants' uses under riparisn rights.--D 1223,
A 213L9, etc., Scott, et al, Pacific-Placer Reservoir, Calaveras Co.

A special term imposed providing that the permittee shall not divert water at
times when there is insufficient water in the stream or in pools to water the
cattle of the protestants claiming riparian rights.--D 1239, A 21891, Wixon,
tributary of Kekawaka (reek, Trinity Co.

Petition for change in place of use denied where injury to vested rights could

be shown. Petitioners were not-allowed to transfer appropriative right obtained
for 'land adjacent to river to other parcel and then revive their "dormant”
riparian rights to the river parcel. The petitioners’ share of the licensed
appropriation is included in their riparian right and is not in addition thereto.
Transfer of the license to new land would give petitioners the right to use their
share on the new land in addition to whatever quantity is reasonably required on
the present place of use would therefore be illegal, at least against jumior
appropriators.--D 1282, A 882, Dixon, et al, Sacramento River, Sutter Co., 8/31/67.

The Board has no power to adjudicate riparian rights.--D 1282, A 882, Dixon, et al,
Sacramento River, Sutter Co., 8/31/67.

A riparian owner's title to water begins only when it reaches his land and he
has no right to go upstream above his land and divert water which would not
‘naturally fliow there.--D 1283, A 22539, Canebrake County W.D., Canebrake Wash,
San Dlego Co., 9/27/67 (Citing Cases).

The only water rights a water district can claim pursuant to Water Code g 35602
are those held by the State by virtue of its ownership of riparian lands within
- the district.--D 1286, A 22041, Fruetel and Middleton, Coon Creek, Sutter Co.,

11/ 30/67

 An additional claim of riparian rights to the use of water sought to be appro-
priated in the application is unaffected by denial of said appllcatlon --D 1339,
A 22345, Barrett and Rabe, Lake Mary, Mono Co., 4/17/69.

Where protestants who divert immediately below applicant's proposed point of
diversion and use practically all of the water under apparent claim of riparian
right, Board found no unappropriated water availeble.--D 1393, A 23456, Cox,
Unnamed Stream, Xern Co., 2/17/72.







1.15 Decrees and Judgments

Determination that water supply was such that runoff in trlbutarles whose water
was applied for was insignificant to protestant some 26 miles below on main
stream. Also, during month protestant would have been affected, he was enjoined
from diverting by order of Superior Cowrt under previous stipulated Judgment , --
D 922, A 17681, etc., Murphy, et al.

Where there had been a change in the use of water since a superior court
adjudication of rights and where there was water not being used at the time of
the hearing, water was available for riparian use and any surplus was avallable
for appropriation.--D 928, A 16162, North Coast County W.D..

Permits were conditioned to conform to a final judgment in pending federal court
proceedings in regard to rights of riparian owners to have certain flows in

the river to sustain ground water levels underlying their lands.--D 935, A 23h
ete., U.S5.A.

Board fcund no una?propriated water existed, as a sﬁperior court Judgment divided
the water from the source between two other parties.-—D_969, A 18103, Cowpton.

Application was approved for a portion of the applicents' proposed diversion
season upon & showing that water occurred during those months in excess of amounts
necessary to satisfy decreed rights following statutory adjudication proceedlngs --
D 1105, A 19121, Myers, et al, Treasure Spring, Sierra Co.

‘A proposed diversion held not to interfere with protestant's adjudicated rights
to water from the Whitewater River for underground storage in the Coachells
ground water basin on a showing that the water during the proposed diversion
season had been lost through eveporation and transpiration prior to reaching
protestant's point of diversion.--D 1128, A 20369, Van Pelt, Unnamed Stream,
Riverside Co.

'Board found water surplus to uses under decreed rights (Ash'Creek Decree,
Superior Court, Modoc Co.) which was available for apprcpriation by applicant.--
D 1161, A 20099, Van-Allen, Butte Creek, lassen Co. See also D 1257, A 21805.

Applicatién_approved for a portion of the requested diversion season when the .
holders of decreed rights had not been using their full entitlements during
- that period.--D 1237, A 21478, Albaugh, Willow Creek, Lassen Co.

Where project stored water would be commingled with water covered by decreed
rights, a special term wes included in the permit subjecting it to existing rights
defined by the decree.--D 1240, A 21667, Weber, Unnamed Stream, Modoc Co.

‘Question of the right of a city which has an existing right to pump ground, water,
to increase such pumping to meet expanding municipal requirements after a right
has been acquired by an appropriator from a surface source having hydraulic
continuity with the ground water has never been adjudicated in California.--

D 1559, A 2142, City of Blue lake, North Fork Mad River, Humboldt Co., B/31/66.

11




' Holders of prior appropriative rights have first claim to foreign waters

introduced into a stream, even if waters are introduced subsequent to an adjudication
of stream.--D 127k, A 22210, etc., Reynolds, et al, Little Shasta River,

Siskiyou Co., 5/11/67. ' B ' ' ' -

'Holders. of decreed rights,.technically speaking, do not divert under the decree,
but ‘under rights the court has determined to exist.--D 127#,_A,22210, ete.,
‘Reynolds, et al, Little Shasta River, Siskiyou Co., 5/11/67. ‘

' besiféd appropfiations for proposéd uses reduced by amounts of decreed rights.--
D 134k, A 22321, Corrill, A 22039, Newhall, Butte Creek and Tributeries,
Butte, etc., Cos., 9/18/69. : ' o

- Rights under permit are and shall be subject to existing rights defined by
~ (Butte Creek) adjudication, and such other rights as presently exist, insofar
. as they are maintained.--D 1344, A 22039, Newhall, etd., Butte Creek, etc.,
Butte, ete., Cos., 9/18/69. - : EE

‘Permit specifically made subject to Shasta River Adjudication (Superior Court,
" 8iskiyou County #7035), thus affecting permittee's rights to appropriate to
the extent decided by the court.--D 1367, A 23117, Belcher, Little Shasta River
- and Unnamed Stream, Siskiyou Co., 12/3/70. See also D 1391, A 234h3, etec. (Middle
- Fork Feather River Adjudication, Superior Court, Plumas County #3095); D 1392,
A 23049, ete. (Susan River Adjudication, Superior Court, Lassen County #4573).

~Applicant’'s desire to convert part of an adjudicated water right appurtenant to
his mcreage into one used to offset evaporation and seepage lossés was deemed
& metter for supplemental court decree and not a part of the appropriation
cavered by the applications.--D 1391, A 23443, A 2344k and A 23445, Oceidental
. Petroleum, Smithneck and Bear Valley Creeks, Sierra Co., 2/3/72.

'.'Season for irrigation defined in court decree;é-D-l39l,'A-234h3,-etc.; Oceidental
. -‘Petroleum, Smithneck and Bear Valley Creeks, Sierra Co., 2/3/72.

1o




1.16 Prior Decisions, Changed Circumstances, Adjusted Diversion Seasons

Application for year-round use denied in its entirety when applicant proved
existence of unappropriated water during five months of year but also showed
that irrigation was unnecessary during those months.--D 769, A 14376, Wilson..

Where the water supply from a tunnel was incapable of definite determination but
evidence at the hearing showed water in excess of an smount necessary to satisfy
existing licenses during some periods, a permit was granted to the applicant
unconditionally approving the season of diversion applied for, as the permit was
subject to use by holders of prior rights.--D 932, A 18182, Bronson. -

An application for irrigation purposes for the season from March 1 to November 1
denied when there was no unappropriasted water in the gource between June 1 and
October 15 of each year.--D 1021, A 18927, Cima, Jones Creek, Napa County.

A portion of an application was not approved. that sought approval for direct
diversion from a proposed canal when the evidence showed that only winter flows
could be diverted in view of prior rights.--D 1030, A 12919A, ete., Russian
River, Mendocino and Sonoma Counties. : '

Though the applicants' proposed use was the same as it had been in the past

and the protestants had experienced no shortage of water, the fact that the Board
previously found a shortage in the American River watershed and reaches of the
Sacramento River during certain months required denial of the application for
those months.--D 1098, A 19632, Milo, Bear Creek, El Dorado County. '

Permit issued on North Fork American River limited to diversion season in view
of findings in previous decisions that the entire flow of the Americsn River
during the months of July through October is required to satisfy downstream
rights on the Amexican River and in the Sacramento-San Joaguin Delta.--D 1108,
A 20478, Hence, North Fork American River, Placer County. '

No unappropriated water in Delta in Reach 3 during the months of July and August

in accordance with Decision D 990.--D 1117, 4 16749, Baird, Walthall Slough,

San Joaquin County. ‘ . _ ' . ' .

Application approved where it was shown that little, if any, of the water in

~ springs reached the protestant on a tributary creek during the criticasl. summer
months, and the applicant's return flow would compensate for any diminution in

the creek resulting from. the proposed diversion.--D 1119, A 20547, Oversoul

Foundation, five springs, Butte County. ' ' '

No unappropriated water during July and August in the Feather River due to lack
of' unappropriated water in the Sacramerito River during the same period.--D 1135,
A 18025, City of Yuba, Feather River, Sutter County. '

No unappropriated water in Russian River during the summer season after pro-

viding for fish and recreation,--D 1151, A 20540, Oswald, Russian River,
Mendocine County. :

An application filed primarily for irrigation use denied in its entirety upon
a finding of lack of unappropriated water during the summer months.--D 1153,
A 20725, Tolliver, Arroyo Calero, Santa Clara County. '




Board found that water occurring in Sweeney and Ulatis Creeks at the appli-
cant's proposed point of diversion is drain water originally diverted from

Putah Creek for the irrigation of lands within Solano I.D. and if not diverted
would reach the Sacramento-San Joaquin Delta. Water surplus to existing

rights found not te occur during July and August and permit accordingly limited.--
D 1156, A 20698, Maine Prairie W.D., Sweeney and Ulatis Creeks, Solano Co.

"No unappropriated water available in upper tributary of South Fork Americen
'River during August, September and October on basis of Decision D-893 finding
-no unappropriated water in the American River during that period.--D 1166,

A 20607, . August, Johntown Creek, El Dorado Co.. ‘ '

Eerlier unprotested permits issued on tributaries of the Sacramento River

"~ without restriction as to season gave no legal advantage aover later permits
80 restricted, as permits only authorize the appropriation of unappropriated

- -water and if there 'is no such water at certain times of the year, there is no
‘right to divert during such times..-D 1185, A 15572, ete., Natomss Central
‘Mutusl Water Co., et al, tributaries to Sacramento ‘River, Colusa, ete., Cos.

~with studies and Board's Decision D 1045.--D 1185, A 15572, ete., Natomes
Central Muatual Water Co., et al, tributaries to Sacramento River, Colusa, ete., Cos.

Diversion season limited on sloughs and drains of Sacramento River in accordance

- Application denied in its entirety when & permit for the months when water was
- available would have been of little or no value to the applicant.--D 1186,

A 20054, etc., Legare, Morrison Creek, Sacremento Co.  See also D 1187; D 1130,
A 18932; D 1329, A 225hh, - S S .

Application on tributary of Mokelumne River approved with the months of July
“through November eliminated on basis of Decision D 858 and CVP operation

stugies.--D 1188, A 20768, Spink; Indian Gulch, Calaversas Co.. See also D 990,
A- 5625, ' : ' . o :

~Water from Starislaus River reaches the Sacremento-San Joaquin Delta where it
is required to satisfy prior rights of local water users and the Bureau for its
Central Valley Project, including salinity comtrol, during months of August and
‘September in every year and during the month of July in most years,--D 1206,

A 18526, santos, Stanislaus River, San Joaquin Co. - o :

Board limited season in appropriation from tributary of the American River in
accordance with D 893, etc., finding that downstream existing rights on American
" River and Sacramento-San Joaquin Delta requires entire flow of the river during
the months of July through October of an average year.--D 1211, A 20305, etec.,

- Vahan Eghoian, ete., Brush Canyon, El Doradec Co. '

There is no umappropriated water within the Mokelumne River during the months
of July through September due to its hydraulic continuity with the Delta.--

D 1219, A 21578, Piazza, Mokelumme River, San Joaquin Co. See also D 1109,

A 19725 (citing D 858 and D 990).

Although the Board previously found that there is no unappropristed water in
the Cosumnes River stream system from July 1 to October 15, an application
was approved for year-round diversion from a source tributary to the river
upon a finding of no hydraulic continuity during those months.--D 1238, & 21816,
Cochrane, Unnamed Spring, El Dorado Co. :




Approval of application for diversion of water from Russian River depends

on whether the quantity applied for has been continuously used since January 28,
1949 in accordance with the standard established by the Board in Decision D 12&7
(no continuous use if applicants have failed to use water for three consecutive
years).--D 1266, A 22208, Golden, Russian River, Mendocino Co., 2/15/67. See
also D 1030, D 1258 D 1333

Issuance of permit to appropriate water at times other than November-June would
interfere with downstream riparian, prior appropriative and adjudicated rights.--
D 1273, A 22019, Fenton, et al, Williams Gulch, Siskiyou Co., 5/11/67.

When there is a reasonable expectation that substantial quantities of un-

appropriated water will occur during a particular month with such frequency that

it can be put to beneficial use by applicant, that month should be included in

~ the authorized season of diversion.--D 1291, A 5629, etc., California Department
of Water Resources, Feather River, etc., Butte, etc., Cos., 11/30/67.

Previous findings of Board are tc the effect that no unappropriated water is
available in the Sacramento River and its tributaries between Shasta Dam and
Knight's Landing from June 15 to August 31, and diversion seascns for this
water source are set accordingly.--D 1344, A 22333, Johnson and Foraker, Butte
Creek, etc., Butte, ete., Cos., 9/18/69. ‘

Where prior decision (D 1045) found that unappropriated water occurred in most
years cf applicant's proposed diversion season and there existed no change in
circumstances from those in the past decision, Board found unsppropriated water
available to supply applicant.--D 1359, A 23140, River Development Co., .
Sacramento River, Tehama Co., 5/21/70. oy

Board's predecessor found (D 855, D 1077, D 1163) there was no wnappropriated
water in Cosumnes River system July 1 to October 31. Since gpplicant presented
no evidence of changed circumstances since that time to Justify a different
conclusion, Board concurred in the prior findings.--D 1369, A ?3312 Dodd,
Worth Fork Cosumnes River, EL Dorado Co., 2/18/71..

Where there have been no charges in circumstances which called for a finding
of lack of unappropriated water in the past, the Board did not feel justified
in arriving at a different comeclusion.--D 1373, A 23566, Coastside Co. W.D.,
Pilarcitos Creek and Unnamed Stream, San Mateo Co., 2/18/71.

No showing of changes since prior decision (D 543, Squirrel Creek) resulted in
no different conclusion by the Board regarding the avallability of unappropriated
water.--D 1374, A 23470, Garbero, Unnemed Stream, Nevada Co., 5/6/71. See also
D 1389, A 23579 (citing D 1124, Deer Creek); D 1399, A 23729 (eciting D 1137,

D 1217, D 132L, San Gregorio Creek).

Measured flows in Dry Creek at Galt Gaging Station increased as a result of
escaped irrigation water and increased tailwaters of irrigation users so as to
justify different conclusions as to availability of unappropriated water in
summer.--D 1376, A 23284, Calosso, Dry Creek, Sacramento Co., 7/1/71.

Season for irrigation defined in court decree.--D 1391, A 23443, a4 234k and
A 2345, Oceidental Petroleum, Smithneck and Bear Valley Creeks, Sierra Co ,

2/3/72.




Board found that direct diversion would be of little value to spplicent as no
unappropriated water existed in source from June to September, such finding
being consistent with determination of availability as stated:in prior decision
(D 112k} .--D 139%, A 23535, Shinn, Willow Valley Creek, Nevada Co., 3/2/72.

Avallability of unappropriated water for appliecant subjected to beginning of
irrigation season.--D 1397, A 23491, Mace, Inc., Pioneer Creek, Amador Co., Lj6/72.

. Diversion season restricted in instant decision pursuent tb_prior'decisions of
the Board (D 893 and D 1356).--D 1400, A 18721, etc., U. S. Bureau of Reclamation,
North Fork Americen River, Placer Co., 4/11/72, as clarified S5/L/72.




1.2 Effect of Physical Determinations

1.21 Generally/Observations/Measurements

Where there were no. flow records of stream on which there was an application
for storage, permit was granted upon showing via other evidence that unappro-
priated water existed.--D 752, A 13916, Rowaggi..

Field investigation showed that the amount of water sought under application
and available from the sources would probably be lost by evapo-transpiration
before reaching the protestant's point of diversion, so permit granted.--D 792,
A 13868, Grizzle. : .

While the flow to the applicant might fail due to prior upstream diversions,
the permit was granted upon a showing that there was substantial return flow,
seepage and water backing up in the Delta.--D 805, A 15250, Steffan.

Mere possibility that there might not be unappropriated water in the stream

during three months of the year would not bar approval of an application when

the amount of water applied for (.019 cfs) was small in comparison with either

the protestants' claimed rights or probable diversions (225 ¢fs).~-D 865,
A-16215, ete., Jennings, et al.

Due to sporadic occurrence of the unappropriated water, application for direct
diversion denied but granted for storage.--D 906, A 16832, Taylor. See also
D 911, A 16850, : .

When flow of stream was in question,-é permit was conditioned on there being
in excess of 11 cfs at a gage above the applicant and protestant during the
months involved.--D 917, A 17814, U. S. Inyo National Forest. :

Application to appropriate domestic water denied for the reason that the
unappropriated water in this source occurred too infrequeéntly (once in 32 years
of record) after providing for amounts under prior M.U.D. license of protestant.--
D 927, A 17855, Holmes.

Where the water supply from a tunnel was incapable of definite determination
but evidence at the hearing showed water in excess of an amount necessary to.
satisfy existing licenses during some periods, a permit was granted to the
applicant.--D 932, A 18182, Bronson. - - :

Application was denied where & considerable portion of the water pumped by

the applicant was actually his own return water from another license. Purther,
rainfall records showed 2 negligible smount of water available to the users -

of the stream from precipitation during the proposed season of direct diversion.--
D 943, A 17260, Fiddyment. . C

In order to protect protestant's prior rights during years of inadequate supply,
~the permit required the release of impounded water to the extent necessary

to satisfy those prior rights whenever it appeared from the May 1 runoff fore-
cast of the Department of Water Resources that there will not be sufficient
water during the current year.--D 1049, A 19115, Jaenecke, Dutch Creek,
Meriposa Co. ‘
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A dec1s1on ordering permittee to maintain a certaln flow from a stream dur1ng
. dry years defined a dry year when Department of Water Resources April 1 fore-
cast found 500,000 acre-feet or less runoff at Goodwin dam.--D 1092, A S648a,
etc., Oskdale and S5JID,. et al, tributaries to Stanislaus R1ver, Calaveras
and Tuolumne Cos.

Water company, which was required by court decree to keep water in lake from
riging too far, released water from lake 59 percent of time between 13921 and
. 1964, This water is subject to approprlatlon.—-D 1257, A 21805, Crawford,
Unnamed Stream, Lake Co., 8/31/66.

Appllcant perm:tted to approprlate water spilling from the protestant s dlversion
~ditch or over its diversion dam.--D- 1270, A 22266 Perazzo Propert1es, Perazzo
Canyon, Sierra CO., 5/11/67

”Determlnatlon that unappropriated water was available on a stream w1th ne flow
records was made by using & ratio of size of watershed in guestion and adgacent
" watershed in which streamflow records were availeble,--D 1271, A 22297, Hunt
‘East Fork Tun1tas Creek, San Mateo Co., 5/11/67.

' Unapproprlated water which was - in the stream 59 percent of the time was avallable
for appropr1at10n --D 1277, A 21758, Sandage, Lover Blue lake, Loke Co., T/ 6/67

&ppllcatlon to approprlate water denied since 1t eould not be determlned whether
the increase in capacity of a waste treatment plant would increase the discharge
of sewage effluent into the stream and, if increased, whether there would be
enough water to satisfy prior downstream rlghts.-—D 1289, A P”?hl Peterson,
Uniun Creek, Solano Co.y 11/30’67 - .

While there were no records of the flows of the creek, a correlatlon of

‘precipitation records in the area with several spot measurements taken over s

- number of years indicates there 'is unappropristed water.--D 1296, A 2209#
Nachand Pony Bar Creek, Trinity Co., L4/L/68. : .

Unapproprlated water available, since protestants had not used water for working
-their mine for 13 years and instead, the water overflowed their storage tank
snd wasted into the ground --D 1300, A 22265, Tschopp, Wixon Sprlng, Sierrs

Co.; 5/2/68.

Despite uncertainty as to flow surpluses and depletions, applicant is entitled
- to appropriate unappropriated water when it is available.--D 1320, A 22980,
Western Lake Propertles, Inc., Big Creek, Tuolumne Co., 12/5/68

Past flows and uses and present showings of same having been cons1dered unappro-
priated water will be available to applicant.--D 13bh, A 22321, Gorrill, Butte
Creek, etc., Butte, ete., Cos., 9/18/69.

Board found that water was availsble for storage only, and not for direct

. diversion, where no flow records for stream existed and the average annual runoff
of the watershed above applicant's reservoir was small and concentrated within

a short span of -time.--D 1368, A 22918, Norvell and Mann, Unnsmed Stream, Sierra
Co., 12/17/70

Where there was no measured filow at protestants' peoint of dlvers1on durlng the
diversion season, protest was disregarded.--D 1375, A 23365, Howard Indisn Creek,
Sisklyou Co., 5/20/71.




November 1 to June 1 diversions limited to times when there is continuous
visible surface flow in river at designated gage.--D 1378, A 23416, Bank of

 America, Cosummes River and Unnamed Stream, Sacramento Co., 8/5/7, as
amended 9/16/71.

Board stated that quantitative determinations to the extent of vested rights are
meaningless. The measure of a water rights entitlement in the: Delta is the
quality of the entitlement.--D 1379, A 5625 and 38 others, U. §. Bureau of
Reclamation and California DWR, Sacramento-San Joaquin Delta Water Supply,
7/28/71, as clarified and corrected 9/16/71 and 10/13/71.

Where measured flows of .creek amounted to less than amounts of existing rights,
and holders of such rights were receiving only sbout one-third of their :
entitlements, application was denied for lack of unappropriated water.--D 1382,

A 2?363, Brickwedel, Unnamed Stream tributary to Jordan Creek, Del Norte Co.,
9/2/71. - . .

Unnecessary to determine precisely the quantity of unappropriated-water available
in view of magnitude of flows beyond protestant's point of diversion, his past
historic diversions, and the comparatively small quantity of water requested

by applicant.--D 1386, A 23626, Brown, Diablo Canyon and 3 unnamed streams

tribgtary to Shingle Mill Gulch, Senta Cruz Co., 12/2/71. See also D 1390,
A 23661..

Availability of water for storage measured by streamflow records and confirmed.
as to season by watermaster records.--D 1391, A 23443, A 234kl and A 234k5,
Occidental Petroleum, Smithneck and Bear Valley Creeks, Sierra Co., 2/3/72,




,_ll.22' Duty of Water/Requirements Criteria :

Permit reduced amount applied for in appiication where evidence showed -
applicant applied for larger amount of water than appropriate for acreage
proposed to be irrigated.--D 778, A 1416p, Whitehead. =

Pérmit reduced requested flow for alfalfs irrigatioh as constituting an excessive
amount for the acreage involved.-:-D 787, A 15169, Stenberg.. - o

While unappropriated water existed, the amount was not commensurate with the

‘requirements of large storage and irrigation development and therefore permit

) denjed.--D 839, A 2432 and A 7721, Sierra land and Water Co.

. Appiication fbr di#ect diversion from stream denied when’évidence disclosed
" that during the perioad applied for, the flow was of such. small quantity as to
be of no possible material benefit to the applicant.--D 901, A_16995; Kelly.

: Ubon applic§ti6n5f0r domestic and irrigation uses where evidence shqwed ﬁhat
'available_unappropriatad water was of such small quentity as to meke irrigation
‘use negligible, permit was denied as to irrigation and granted for domestie use

only.--D 909, A 15732, Anderson.

As no evidence was before Board or available ss to reasonahle‘water'feqﬁiréments
“for land being served by the protestants, the Board considered studies of duty -
Of water in similar mountain valleys.--D 917, A 17814, U. S, Inyo National
Forest. o ' ' - ' ' ‘

- Duty of'wgter under prior permits'used to determine needs of riparians_in deter- -
mining unavailability of unappropriated water.-~D 948, A 17960, Pereira.

Application for water for domestic and stockwatering uses approved oﬁly as to
the amount reasonebly hecessary for such purposes under the criteria set forth
in Title 23, g 657, of the California Administrative Code.--D 1017, A 18821, Lemos.

Water requirements of protestants estimated in accordance with values set forth
in g 657 of Title 23 of the California Administrative Code, in order to aid
in the determination of the existence of unappropriated water, but decision
pointed out that the estimate was not to be construed as a determination or
limitation of rights of protestants.--D 1029, A 19222, Lowery, Deer Creek,
Trinity Co.

Applicant's assumption that. 450 gallons per day per .person was necessary and

- reasonable was rejected in light of evidence of other applicants' testimony
Dointing to 250 gpd. Permit granted for reduced amount.--D 1056, A 17139, ete.,
Oakwood Investment Co., Placer and E1 Dorado Cos.

On an application to appropriate from the subsurface flow of the stream which
‘was based on what a community of homes normally use and no showing having been
made that such a supply could be developed from the source, the application wag
denied.--D 1078, A 19734, Ribbonwood Estates, Palm Canyon, Riverside Co.




Protestants' claim that amount of water applied for was excessive was not
grounds for denying application, as an appropriative right obtained pursuvant
to permit is eventually measured by the amount of water placed to beneficial
use.--D 1131, A 19934, U. S. Bureau of Reclamation, Putah Creek, Napa Co.
See also D 935, A 234, etc.; D 1152, A 19111, ete.; D 1153, A 20725; D 1207,
A 20487, ete.

Application approved for use of water on land already covered by a license where
reclaiming of land required more use of water.--D 1199, A& 17966, McMullin
Reclamation District No. 2075, Stanislaus River, San Joaquin Co.

Decision discusses duty of water (rice) where protestant claimed a wasteful use
of water was being proposed.--D 1224, A 13681, etc., Richvale I. D., etec.,
Middle Fork Feather River, Plumes and Butte Cos. . ‘

Aﬁplication'approved since if water was not diverted by applicants it would be
‘consumed by phreatophytes and wasted.--D 1263, A 22254, Donaldson, Tunnel No. U,
Keysville Mine, Kern Co., 12/22/66,

Where applicant was presently allowed & certain maximum amount of water to irri-
gate a specific tract of land, the Board refused to grant permit for increase in
acreage, as permitiee was not granted the specific maximum amount, but only so
much water as was required to irrigete the tract originally specified in the
permit.--D 1333, A 21516, Hansen, Russian River, Menhdocino Co., 3/6/69.

Duty of water (rice and general crops) discussed and'applied to proposed operations
of applicants to determine allowable diversion quantities.--D 1344, A 20039,
Newhall, A 22321, Gorrill, Butte Creek, etc., Butte Co., 9/18/69.

Permittees, although subject to maximum diversion limits, will nevertheless
acquire rights to only such quantities as are actually diverted and put to
beneficial use in accordance with lew, regulations and permits.--D 134k, 4 2253k,

Patrick, A 2256l, Camenzid, Butte Creek, etc., Butte Co., 9/18/69.

" Water appfopriated is limited to the gquantity which can be beneficially used, not
to exceed set maximum amount.--D 1346, A 22913, Warm Springs, Unnamed Spring,
Inyo Co., 10/16/69. See also D 1331, A 22703; D 1131, A 1953k,

Where the maximum irrigable ares was between four and five acres, the total
water requirements were set so as not to exceed 0.1 cfs or 32 afa.--D 1375,
A 23365, Howard, Indian Creek, Siskiyou Co., -5/20/71. B

Board set net Delta outflow requirements for normal and critical years pursuant
to staff measurements and estimates and Board Resolution 68-17.--D 1379, A 5625
and 38 others, U. S. Bureau of Reclamation snd California DWR, Sacramento-

San Joasquin Delta Weter Supply, 7/28/71, as clarified and corrected 9/16/71
and 10/13/71.

Analysis of water requirements in the Delta broken down into five categories:
channel depletion in Delta lowlands; comsumptive use in uplands; Contra Costa
Canal diversions; offshore supply to municipalities and industries in western
Delta; and outflow for salinity repulsion.--D 1379, A 5625 and 38 others, U. 8.
Bureau of Reclamation and California DWR, Sacramento-San Joaquin Delta Water
Supply, 7/28/71, as clarified and corrected 9/16/71 and 10/13/71.
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Where leaking diversion works, if repaired, would assure adequate water for -
both protestents and applicants even in an unusually dry season, Board found
unappropriated water available (thus effectively forcing protestants to repair
their works to prevent waste and assure their own supply).--D 1385, A 23317,
Olson, Macks Creek, Siskiyou Co., 10/13/71. ' o

Board determined quantities of water reasonably required to irrigate set acreage
and for other uses, and found that protestant would be sufficiently supplied
provided he repaired and properly maintained his wasteful diversion system.-~

D 1387, A 23441, Flack, Collins Creek, Siskiyou Co., 1/6/72.
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©1.23 Hydraulic Continuity

An application ﬁo appropriate from a tributary to Los Banos Creek was granted
upon a showing of lack of hydraulic continuity between the source and the
San Joaquin River along which protestant was located.--D 1088, A 19962, lopez,

Unnamed Drain tributary to Los Banos Creek, Merced Co.

In acting on application to appropriate from the Mokelumne River, the Board
took cofficial notice of its Decision D 990 relating to the Sacramento River,
which is in hydraulic continuity with the Mokelumne, to-show no unappropriated
water during the summer months and also took official notice of Decision D 858
of its predecessor to show lack of unappropriated water in the Mokelurme in
the summer.--D 1109, A 19725, Simmons, Mokelumne River, San Joaquin Co.

No continuity of flow during September between Fresano River below Miami Creek
and San Joaquin River. Diversions to storage during that month by applicant
held not to injure any user holding rights to San Joaquin River and Delta though

- there is a shortage during that month.--D 1205, A 19866, Ashby, Peterson Creek,

Madera Co.. :

Where entire flow of stream and its tributaries is already subject to adjudicated
user rights to the exclusion of applicant, a showing of hydraulic continuity
between his proposed source and the adjudicated stream served to make such
source tributary to said stream, and, as such, subject the applicant to the prior
r}ghgs therein.--D 1329, A 22577, Beers, Unnamed Spring and Streem, Butte Co.,
2/7/69. e




1.3 Particular Waters

1.31 Foreign, Artificial and Mine-Tunnel Waters

 Protests based on alleged riparian rights held to be without merit as the waters
in guestion origingted outside the watershed of the protestants! lands.--D 750,
A-1355T7 Potter Valley I.Dh, : A T

Application denied vhen part of unappropriated vater was from leakage of EBMUD
spillway and evidence showed leakage elimination .operations in progress. Also
additional water to be developed on stream storage considered infeasible due to
- inadequacy of stornge space.--D 760, A=11816 City of St. Helena, '

; Application-tofapprOpriateIimported'(foreign)'water denied since water was re-
leased only during infrequent and unpredictable periods of shorthduratiqn.n-D
: 127&,.Af22210}etg.,_ngnOlds et al., Little Shasta River, Siskiyou Co., 5/11/67.

Holders of prior appropriative rights have first claim to foreign waters intro-
-duced into a stream, even if waters are introduced subsequent to an adjudication
. of stream.-~D 127k, A-220210 ete. Reynolds et al., Little Shasta River, Siskiyou
Co., 5/11/67. I A LT '

Mine tunnel waters are within the jurisdiction of the Board and their availabii-
ity for appropriation is subject to the same considerations of prior rights etc.
as other waters within Board's jurisdictiocn.--D 1325, A-22956 Bradley, Mine’

- Tunnel, Nevada Co.; 3/20/69. See also D 1263, A-2225L; D 1363, A-23085.
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1.32 Ground Vater

1.32.1 Generally

Permit refused when evidence showed that flow of river at the point where appli-
cants sought to appropriate was ordinarily needed in its entirety to maintain
ground water levels.-=D 830 A-14569 Himes.

Protest baged on 1nterference with ground water supply.--D 836 A-15629 Whlttle,
see also D T02, A-1506; D=6uh, A-11751.

Special condition required permittee to make releases sufficient to meintain
percolation of water from the stream channel as such percolation would occur
from unregulated flow under prior conditions, that the operation of permittee's
project would not reduce the natural recharge of ground water of the stream.
--D 991, A-ll389 etc., Yolo Co. See also D 1338, A-22454,
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1.32.2 Known and Definite Chamnels

Where water flowed underground at a very slow rate, and the geological strata
through which it flowed were sometimes a mile wide, Board's predecessor found
that this water was subject to appropriation, the only pertinent criteria being
that the flow be discernible and confined to a known and definite channel.--D
432, A~8155 ete., Pallbrook FUD ete., San Iuis Rey River, San Diego Co., 10/7/38.

When neither the information furnished by applicant, nor that resulting from a
field inspection; supported a conclusion that the source filed upon was a sub-
_terranean stream flowing through a known and Gefinite chanmel rather than
‘natural ground water not subjéet to appropriation under the Water Code, the
application was denied.--D 72k, A-12328 Alexis. - ' S
Bvidence showed that the underground source filed upon was a subterranean stream
flowing inm a known and definite channel,--D 729, A-12869 Shawyer. . . .




1.32.3 Correlative Rights

Protestant held to have no right to insist on maintenance of an undergréund
water level for the sole purpose of avoiding additional pumping costs but must
yield to the publiec policy declared in Water Code & 100.--D 723, A-13538 Maxwell.

Board found that the draft on a lower basin could be increased by T00 feet with-
out. violating safe yield criteria and that the granting of the application would
not Harm a protestant diverting from wells r mile below.--D 1024, A-lTSlLO '
Righetti, San Luis Obispo Co.

Overflow and seepage from an upper lake found to contribute to prcr!,estantu
supply from the surface and underflow of the Santa Ana River and from the San

Bernardine ground water basin.--D 1060 A=19714 SBVYMWD, Lost Lake, San Bernar-
dlno Co. :




1.33. Springs/Cienegas

Where application depended on development of springs other than the spiing from
which the protestant was supplied, the application was granted.--D 732, A=~12410
Bushati. ' ' o ' : . o

Evidence showed that an unnamed spring did not ¢ontribute to the supply of
Raymond Basin and so application to appropriate granted as not interfering with
Raymond Basin water agreement.--D 796, A-1k9l2, . o

“Application denied to appropriate from a spring when the owners of a mining
. claim within which the spring was located were entitled to use all the available

water under the riparian doctrine.--D 802, A=-15239 Wann. "

Application approved where it was shown that little, 1If any, of the water in
springs reached the protestant on a tributary creek during the critical sunmer
‘months, and the applicant's return flow would compensate for any diminution in
the creek resulting from the proposed diversion,--D 1119, A=-2054T Oversoul
Foundation, five springs, Butte Co. SRR ' R

While not determinative of the existence of unappropriated water, the Board com
sidered the fact that the supply from a spring would be increased by the appli-
cant in salvaging water being lost through fractures in a tunnel through which
the ¢pring flowed.~-D 1126, A-19569 Christian Churches, Unnamed Spring, Placer
Co. . o R , : T

‘Return flow from applicants' use considered to offset whateverIcontributibn=made
by spring to a flow of stream from which protestant diverted.--D 1134, A=20418

and A-20467 Boone, Knass Stream, Tehama CO. - -

~ Portion of application relating to a spring approved vhere spring made no con-

tribution to protestant's supply and approved in part as it related to an
unnamed stream where 1t would cause interference with riparian protestants
during e portion of the year.--D 1162, A=20786 Krause, Unnamed Stream and Spring,
Plums Co. o ' ' . : -

' Application approved for appropriation of developed spring water to whieh pro-
‘testants holding prior vested rights were not entitled,-D 1209, A=-20250 Fink,
Unnamed Spring, Tehama Co. ' ' :




1.3% lakes and Littoral Waters:

Mere apprehension on part of protestant that new wells adjacent to a lake would
lover his own water table held insufficlent reason to deny application.--D T80,
A-1k915 Knntel., See also D 719, A-11852, .

Where a protest to an application for storage on a creek tributary to Clear Lake
was based on protestant's prior right to store water in lake to a ¢ertain level,
the permit was issued subject to the right of protestant to have the lake level
50 maintained, and further provided that any release of water from the lake by
the protestant other than for irrigation would be considered surplus and the
permittee would be entitled to retain an equivalent amount for storage on an
upper tributary to Clear Iske,~-D 931, A~18024 Graham.

Board had previously found that, due to possible limitations of water supply
from Lake Tahoe to California through interstate campact for allocation of water
in Tahoe Basin, the reservation of large quantities for long-range future de=-
velopment was against the public interest, and prospective uses were considered
only through 1970. The board accordingly limited estimated project uses, which
were projected to the year 2000, to the year 1970 and revised claimed require-
ments.~=D 1173, A-18934, Iake Tahoe Gold Mining Co., Madden Creek, Placer Co.
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7 1.35 Return Flows

Appliecation to appropriate water, which was_prinéipally return flow and there~
fore erratic, was approved where the evidence showed that they were apt to oceur
repeatedly during the irrigation season.~-D 722, A=-13698 Wilson, -

Appliecant sought %o appropriate water from a slough used to convey foreign waters
to an irrigation district's customers on the basls that the slough also eontained
return waters from lands irrigated by wells. Denied, as the timing of the ap=-
plicant's proposed diversions to accord exactly with occasional upsurges of
return flow would be prohibitively difficult.--D 842, A~15hop Vandegrift,

Diteh found not to.be supplied by return waters of an irfigatidn district and a
?reclamation.district and therefore subject to appropriation by the applicant.
g-D.866; A-16350 Johnson. Lo o T e '

An irrigation district claiming ownership of return flow by'virtue of Water Code
- 8.22076 must establish that the water was originally the property of the district
. and an unsworn statement by way of letter declaring that as a fact, with no op-

- portunity afforded for cross-examination of the writer, is not admissible
~ evidence,--D 889, A-17223 Ferreira, - R IRTC R B A

- Board refused to include a special term in permit'at_the'reQuest of protestant
- that certain spill and return water not being used belonged to it and could be
reclaimed at a later time. Considered not necessary and the Board was without
_power to determine such rights as the protestant might have to such water,--D
1061.. A=17482 ete. Ralph Moss et al., Sweeney Creek etc., Solano Co.

- A decision denying the existence of unappropriated water in a drain pointed out
- the decision in no vay affected the applicants! right to reecapture return flows
from their own property which might occur in the drain.=-D 1079, A-196LL
Stevinson, Southside Drain, Yolo Co. S R L

Application apﬁrovéd vhere 1t ﬁas shown.appliéant's return flow wouid compeﬁsate

for any diminution in creek reswlting from proposed diversion,==D 1119, A=2054T
Oversoul. Foundation, five springs, Butte Co, = : . _

,'Réturn flow from ap’p_liéants‘ use considered to offset .whatever contribution made
by spring to a flow of stream from which protestant diverted.--D 1134, A-20418
and A-20467 Boone, Knass Stream, Tehams Co. '

The application of a member of an irrigation district to appropriate water which
was prineipally return flows and seepage from lands served by the district.
denied, as not in the public interest.--D 1223, A-21446 DeGregory, Wilson Ranch
bDiteh, Merced County. :

Protest by owner of property lying upstream from applicant's point of diversion
‘dismissed as he had a right to recapture the return water covered by the appli-

cation before it reached the applicant.--D 1234, A-21686 Hanlon, Unnamed Creek,

Credit for return flow from urban use held proper.--D 1320, A-22980, Western
lake Properties, Inc., Big Creek, Tuolumne Co., 18/5/68. |
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1.36 Weste, Drainage and Seepage Waters

Permit will not be issued for purpose of recapture of applicant's own drain-

age water, as vhile under his control permit not necessary, and if allowed

" Lo escape, it is subject to appropriation only so far as it exceeds demand under
priog rights downstream,--D851, A-15712 and A-15T13 Barrera, .See also D 8hg,
A=15657.

Evidencé‘showing that upstream owners intended to recover their own drain water
supported Board's finding that no unappropriated water existed under application.
--D 925, A-17752 Busi. : '

A protest based on objections to the methods and means by which thé applicant
disposed of drainage water and surplus flows was disreparded as being outside the
Board's jurisdiction.-=D 937, A-17639 Drummond.

‘Application to appropriate water denled since it could not be determined whether
increase in capacity of waste treatment plant would increase the discharge of
sewage effluent into the stream and, if inereased, whether there would be enough
vater to satisfy prior rights downstream.--D 1289, A-227hl Peterson, Union Creek,
Solano Co., 11/30/067. . -

Application approved to appropriate sewage effluent since the flows were expected
to be falrly constant and to tend to increase in volume.--D 1297, A-224T9 Barmby,
Morrison Creek, Sacramento Co., W/L/68,

Application for permit to appropriate abandoned water (effluent discharge of a
user with no intent/effort to recapture) denied where such discharge did not
increase source flow sufficiently to satisfy all prior sppropriative rights for
the requested diversion season.=-=D 133&, A-22859, Greening, Sacramento River,
Shasta Co., 3/6/69; S.a. D 127k; D 1289, A-227hl.
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1.37 Surplus Vaters

A determination of surplus water in relation to a court decree and the extent
- of riparian interest was made necessary for the Board's own guidance in deter-
mining surplus water and would not constitute a further adjudication of the
water ripghts which could be attainable only by court action.--D 928, A-~16162,
North Coast County W.D. - : S : .

-
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1.38 Developed and Salvaged Waters

Removal of native vegetation salvaged water which otherwise would have been
totally lost by evapo-transpiration, and such removal resulted in vater being
available for appropriation.--D 967, A-17239 Baker.

Evidence submitted by applicants to the effect that their burning and c¢learing
of brush and trees created additional runoff that would compensate for water
sought to be appropriated held to be too general in nature and indefinite as to
quantity of water to be the basis for the required finding of unappropriated
vatev,~-D 1018, A-15031 ete. Gill et al., Tule River, Tulare Co.

Application approved to appropriate water which applicant had developed by ex-
cavating a shallow hole and driving pipes into the side of a hill, Prior to

such development all the spring water had been consumed by vegetation within 100
feet of spring and did not reach protestants.~-D 1022, A-15375 Huntley sy San Diego
Co.

Hater'salvaged'by reduction of evaporation losses as a result of reduction of -

- surface area of lake held to be available for appropriation but in this partic-

ular case it would amount to such a small amount in view of applicant's proposed
use that the application was denied.--D 1060, A-1971k SBVMWD, Lost Leke, San
Bernardino Co, ’

While not determinative of the existence of unappropriated vater, the Board con-
sidered the faet that the supply from a spring would be increased by the appli-

"~ cant in salvaging water being lost through fractures in a tunnel through which

the spring flowed.~-D 1126, A-19569 Christian Churches, Unnamed Spring, Placer Co.

Applicants who had no rights to the source under a court decree claimed that by
clearing brush and vegetation they would develop sufficient water to cover their
application, but they did not meet thelr burden of proving that water surplig

to the rights of protestant would be so developed,.==D 1157, AnEOSGl,'Wight, et al.,
Unnamed Stream, Tuolumne Co. ' o

Application approved %o appropriate from fully appropriated Santa Ana River water-
shed where the water was to be salvaged or conserved by eliminating consumptive
vaste created by phreatophytes along a 15-mile streteh of the river. - Quantivy

determined by comparison of consumption under.prior and present land use methods.

--D 1194, A-11036 etc, Santa Ana Valley Irrigation Co. et ak., Santa Ana River,
Orange Co, ‘ o

Application approved for appropriation of developed spring water to which Dro=
testants holding prior vested rights were not entitled.--D 1209, A-20250 Fink,
Umamed Spring, Tehama Co, '

Only unappropriated water available in most years was salvaged water. A critical
factor in determining the amount salvaged is the water storage capacity of the
soil. Applicants have shown that amount of wvater salvaged exceeds amount re-
auested by applications,-«D 1264, A-21587 ete. Reeves, Swamp Creek ete., Monterey
Co., 2/15/67.

Board will give recozniiion to brush clearing programs insofar as they canserve

water which the brush normally consumes,=--D 1290, A=353 ete, Fresno I.D. gete.,
Kings River etec., Fresno etc. Cos., 11/30/67.
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Water developed by applicants! clearing program wili be in excess of the water
consumed under the application and therefore no harm will result to protestant.
=~D 1303, A-22584 Oneto et al., Paramme Guleh, Calaveras Co., 5/16/68.

Applicent is entitled to the water that is salvaged by his work.eeD 1305, A-22041

ete, Johnson Stock Co., 11 Unnamed Streams tributary to Tule-Lake Sump, Modoc
Co., 6/20/68, S A :

The fact that protestant will receive water that is salwaged by brush-clesaring

. operations rather than nmtural flow is no ground. for protest.-~D 1315, A=211hh
and A=-22335, Mariposa Co. Fish and Geme Prot. Ass'n, West Fork Chowehilla River,
10/21/63. - N o S

) Vaters salvaged by applicdnt available for replacement of evaporation losses
from his reservoir.--D 1398, A-23570 Hazeltine, Ash Creek, Shasta Co.; 4/6/72,
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1.k Alternate/Supplemental Supplies and. Exchange/Purchase/Sale of Water

Permit condition that no water be diverted under it until an agreement had
been consummated between the permittee and the U. S. providing for a concurrent
exchange of water from CVP for water diverted under the permit from the

Feather River to the extent necessary to supply prior rights of Saeramento
River and Sacramento-San Joaquin Delta.--D 949, A 14803, Feather Water District.

Upon f1nd1ng of lack of unappropriated water for domestic use during most of
proposed diversion season, application denied when applicant had no supplemental -
supply.--D 1130, A 18932, Fowler, Unnamed Stream, Plumas County

Even though there was no unappropriated water in river durlng summer, a permlt
could properly be issued for unappropriated water to be made available by
furnishing water to protéstant from a substitute source, i.e., a physical
solution.=--D 1259, A 21k2k, City of Blue lake, North Fork Mad River, Humboldt
County, 8/31,66

Board deferred action on a series of applications to give applicants the oppor-
tunity to enter into exchange agreements so that their water supply would be
ensured in case of shortages in some years. Board expressly stated its approval
of such agreements.--D 1290, A 353, etc., Fresno I. D., ete., Kings River, etc.,
Fresno, ete., Counties, 11/30/67 ,

Appllcatlon approved since there was generally sufficient unappropriated water
in stream. However, when the amount of unappropriated water is insufficient,
the applicants are able to purchase water from others.--D 1292, A 21888 Hoss,
Unnamed Stream, Placer County, 1/4/68,

The possibility of deficiencies in stream flow for intended uses did not preclude
approval of application since it was highly probable that such deficiencies
could be made up by the purchase of other water.--D 1322, A 20862, Lake County
F.C.&4.C.D., 1/9/69.

Permit for domestic use would be issued despite the fact that part of the year

no unappropriated water is available, if applicant were able to obtain an

alternate supply for that period via an exchange agreement method propesed by .
the Board.-~D 1329, A 22577, Beers, Unnemed Spring and Stream, Butte County, 2,7/69.

Permittee required to relesse water to meet downstream reservations unless
replacement water were provided on an exchange basis.--D 1347, A 22739, Usibelli,
Maxwell Creek and Unnamed Stream, Napa County, '10/16,69.

Where applicant had permission to obtain water from an alternate source, Board
found that waters from creek sought to be appropriated were not required and
denied application. --D 1354, A 22880, Blake, Unnamed Creek, Humboldt County, 1/23/70.

Policy of state is to encourage development and beneficial use of water to the
fullest extent possible without infringement of prior vested rights. Physical
solutions which enable the beneficial use of water by subsequent appropriators
without material injury to owners of prior rights generally take the form of a
substitute supply of water furnished to the user in pblace of the existing supply,
and have on numerous occasions been upheld by the courts,--D 1365, A 1871k, U. S.
Bureau of Reclamation, Chowchilla River, Madera County, 11/19/70.



Permittee required to provide satisfactory evidence of continuing supplemental
supply for times when no water available for appropriation under permit.--

D 1376, # 23284, Calosso, Dry Creek, Sacramento County, T/ Tha

-Allowed diversion conditioned on water exchsnge agreement to'repigce water in
- river vhich is stored in permittee's reservoir.--D 1377, A 23181, Rancho Encino
Co., Poppet Creek, RiVerside County, 8/5/71. . B S :

- Permittee's negotiations for firm water supply to be reported on annual basis,
once Congressional approval for Bureau of Reclamation project on seme river
received.--D 1378, A 23416, Bank of America, Cosumnes River and Unnamed Stream,
‘Sacramento County, 8/5/71, as amended 9/16/71. S ' =

Board found that appropriate method for Delta users to -assure themselves of
continued availability of good quality water throughout the year is to contract
with permittees therefor.--D 1379, A 5625 and 38 others, U. S. Bureay of :
Reclamation and California Department of Water Resources, Sacramento-San Joaquin
Delta Water Supply, 7,/28/71, as clarified and corrected 9;16/71 and 10/13/71. "

Board found that since the Legislature has indicated that in furtherance of a
policy of maintaining an adequate. supply of water for'all uses in the Delta,

. permittees could be relieved of some requirements as to holders of senior rights

regarding quality of the supply if they were able to provide-an_adequate

- substitute water supply, provided that no additional cost to users 1is caused

“thereby, since availability of water is not so much the problem as the qnality .

of that which is available.--D 1379, A 5625 and 38 others, U. §. Bureau of
- Reclamation and California IWR, Secramento-San Joaguin Delte Water Supply,

N "7/28/T1, as clarified and corrected 9/16/71 and 10/13/71.
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1.5 Rotation

Permit reduced flow requested under the application to irrigate alfalfa as-
constituting an excessive amount for acreage involved. However,.due to inter-
mittent nature of service, the equivalent of the continuous flow allowance

for any 30-day period was allowed to be diverted in a shorter time if’ there

would be no interference with vested rights.--D 787, A 15169, Stenberg. See S
~also D 1328, A 22946; D 1333, A 15098; D 1364, A 22711 and A 229&9, D 1375, A 23365-

Permit providing a rotation clause allow1ng the equivalent of_the continucus
flow allowance for any 30-day period could be diverted in & shorter time if
there was no interference with vested rights.--D 961, A 16983, Tallman.

Applicant required to limit his diversion to offstream storage to times when
the flow passing his intake exceeded the requirements for fish life when it
appeared that at the rate of diversion proposed by the applicant the full appro-
priation could be accomplished in one-third of the requested season.--D 987,

A 17055, Thompson.

Equivalent of continucus flow allowance for any seven-day period may be diverted
in a shorter time if there is no interference with vested rights.-<D 1371,

A 23400, Rinta, Bean Creek, Santa Cruz County, 2/18/71. See also D 1380,

A 23273 o




1.6 Reservoirs and Effect of Stored Water

Protest by power company based on the apprehension that applicant's proposed
storage in federal reservoir to be released to its point of rediversion would
be so commingled with releases to which protestant was entitled that it '

would not receive its entitlement held an invalid ground for protest.--D 645,

A.91h2, North Fork Ditch Co.

Operation of Shasta Dam for flood control required releases downstream faster

than the water could be beneficially used. Such excess water held to be available

to an appropriator without regard to the time of the year vhen diversion was :
made, when operation of dam resulted in a holdover from year to year.--D 877, -~
A 16358, Caswell. : I S

Where protest was based on prior right to store water in lake at a certain
level, permit was issued subject to such right, with further provision that
permittee entitled to retain an equivalent amount of water for storage on upper
tributary to lake whenever protestant released water for other than irrigation

_ pprposes.44D“93l, A 18024, Graham. B o o

Where protestant's license for a power project contained a provision that its
direet diversion feature was not to interfere with future irrigation development,
- permit was granted upon showing that there were flows.in excess of that needed
.to satisfy protestant's storage features of the project.--D 954, A 18366,
‘Albasgio. L - S o

The prerequisite of a finding of unappropriated water before a permit may be
issued applies even in respect to applicants (stockwatering dams) who have
existing rights to divert and use water and who desire a permit only to add
the authority to store water.--D 1018, A 15931, etc., Gill, et al, Tule River,
Tulare County. : A ' - L o :

~ Protests based on. vague'and indefinite future plans for water were disregarded,
" for meanwhile water which would be available would waste into the ocean if

permit were conditioned so as to fully satisfy protestant's storage rights,

‘since project was not complete.--D 1086, A 19466, White,; Hobart Creek, Trinity

County.

Water released by permittee for any reason other than to satisfy downstream

rights, for fishlife, and to fulfill protestant's licensed rights, would be "
considered surplus which could be retained.--D 1091, A 20105, etc., Landau,

et al, Wolf Creek, Nevada County. See also D 109k, ' ,

Application denied upon & showing that the surface and underflow of river
required to offset seepage and evaporation losses in an adjacent reservoir
maintained by protestants, i.e., flow not available for appropriation.--D 1096,

A 1986k, Alsip, Unnamed Spring tributary to Santa Clara River, Los Angeles County.

‘A reservoir formed by old mine dredging operations considered to have assumed
the characteristics of a natural body of water through existence and use over

a long period of time, and its waters are subject to same appropriative; etec.,

- laws.-~D 1225, A 21349, etc., Scott, et al, Pacific-Placer Reservoir, Calaveras -
County.. : :

38




Full season of diversion justified despite fact that source creek ceases to
flow in driest part of summer, since sufficient water occurs during the average
year to fill the reservoir.--D 1288, A 21901, etc., Moores, et al, Mbores Creek
and Irish Gulch Mendocino County, 11/30/67

Water stored less than 30 days is classified as regulated direct diversiomn.--
D 1361, A 20350, U. S. Bureau of Reclamation, American River and Deer Creek,
Sacramento- County, 7,16/70.

An appropriator of water who collects water to storage does not acquire owner-
ship of the water but only the right to use it. Water appropriated under the
Boerd's jurisdiction, once used for the permitted purpose and returned to a
~ stream, is again subject to Board's jurisdiction, and cannot be made part of

. the permitted water right without Board approval.--Order Denying Reconsideration
of D 1400 (D 1400, A 18721, etc., U. §. Bureau of Reclamation, North Fork
Americen River, Placer County, 4/11/72, as clarified 5/4,;72), 6/1/72.
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2.1 Generally/Reasonsble and Beneficial Use

Utilization of the flow of a creek to maintain the surface of a lagoon at a
- level satisfactory to home built along its shores, and to support wild life
eand the general public's recreation, was deemed a beneficial use that should
be preserved in the public interest as against an appropriation for irri-
gation use.--D 719, A-11552 Thibodo.

Maintenance of fish life fecognized as a beneficial use but will not take
precedence over higher uses such as municipal, domestic and irrigation
purposes.--D 856, A-11792 ete., Calaveras Co. W.D. et al. :

Upon application to appropriate water for fire fighting use, the diversion
was allowed as against a subsequent appropriator only during such time as
there exists an actual need of water for Pire Tighting.--D 890, A-1615k and
A~16125 PC&E. .

Equitable proportion of flow of river as to cohsumptive use and salinity con-
trol considered.--D 893, A-12140 ete. City of Sacramento.

Use of water for fish culture by an individual is a beneficial and lawful
riparian use of water. The Board could not subordinate such a right to a
“subsequent appropriator for use by a higher priority as defined by Water Code §
106.--D 928, A-16162 North Coast. Co. W.D. L : :

Storage of water underground 1s a beneficial use.-~D 935, A-23h ete., U.S.A.

The right “to the use of water by appropriation does unot vest by virtue of ap-
plication, permit or license, although these are necessary steps in the process
of acquisition of the right, which vests by application of water to beneficial
use upon the land.--D 935, A-234 U.S.A., p. 97; S.a. D=1131, A-1593k.

Maintenance of flow of stream to keep channel "charged" during summer months so
as to aid movement of water downstream in late fall when the runoff increased
held not to be a reasonable and beneficial use of water,--D 966, A-17208 Davis.

Subirrigation of natural grasses from water in a channmel not consideréd a
reasonable method of diversion in area of water shortage.--D 966, A~17208 Davis.

A protest was disregarded when evidence showed that protestants were not em-
ploying reasonable methods of use and diversion as required by Water Code 8 100,
only 10 percent of the water diverted by the protestants being put to beneficial
use due to excessive conveyance losses.=~D, A«1907T7 Evans.

Petitions to change the character of use under irrigation application to include
municipal, industrial, and recreational purpcses and to add additional lands to
the place of use which did not result in the change in quantity or season
granted as not having an adverse effect on exlsting rights.~-D 1020, A-15764 U.
S. Bureau of Reclamation.

Typical term requiring that the site of the proposed reservoir be cleared to
allow use for recreation purposes in accordance with Water Code & 1393.--D 1026,
A-19127 Blanchard, Napa Co.; S.a. D-1338, A-22L54; D-1344, A-22061; D-1353,
A-19469; D-1367, A-23117. -

An application for a permit to simply allow a certain flow of the river to re-
main undisturbed for the benefit of recreational facilities denied as lacking in
the necessary control by the applicant through some form of diversion.--D 1030,
A-12919A etc., Russian River, Mendoeino and Sonoma Cos,




Flows necessary for uses common to resorts and recreational establisliments, such
as boating, swimming, etec., held to be a reasonable beneficial use of - such vater
although from that reach of the river the water wasted into the ocean.-~D 1030,
A~12919A ete., Russian River, Mendocinc and Soncma Cos. ' f

A petition requesting the addition of fire fighting as an‘authorized_use
- granted upon a finding that no other use would be prejudiced,--D 1033, A~191u44
Wilcox, two Unnamed- Springs, San Bernardino Co. - o o '

Where there was sufficient water available to germinate crops, but not to
mature them, a contention that a beneficial use of water could not result was
dismissed-~-and the application approved--yhere the applicants were negotiating
for additional water.--D 1045, A-16185 etc., Whitmire et al. : _

Protestant failed to show that there would be any substantial interference with
its claimed right to recreationsl use of certain lakes